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Abstract  
Alternative Dispute Resolution (ADR) can be functionalized in dispute/en-

vironment case that impact on pollution and environmtal damage, including 

the use of mediationinstrument to facilitate ADR based on join problem 

solving, so Government and/or society can establish service agency of envi-

ronmental dispute settlementindependently and impartially. The purpose of 

this reseach to show how is the mediation mechanism used as a form of 

ADR in West Kalimantan, what urgent constraint and effort to be done and 

its implementation. The research found that in West Kalimantan had 

established Postof Environmental Dispute Resolution Complaints, throug-

hout 2016 it had handled various form of cases and tend to be used as 

mediation instrument. Unfortunately, some cases were not resolved yet 

cause of some obstacles, including as human resources (mediator), budget 

allocation and cooperation between related cross-sectoral. 
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A. Introduction  
Along with the rapid pace of deve-

lopment with a major theme in order to 

eradicate poverty from society life, then 

exploitative spirit also surgein almost all 

lines of policy makers. Euphoria of local 

autonomy increasingly expedite licensing 

has been clogged by a wide range of poli-

cy and a complicated control range. Sus-

tainable developmentprinciple and spirit 

of environment conservation considered 

to beinhibitor points. As a result, environ-

mental law enforcement is ruled out and 

raised some environmental problems due 

 

 

to individual, group and corporation. 
Empirical fact show thatrecently so  

many law violations are happenning, in-

cluding law violation on environment. At 

least, the last a few years in West Kali-

mantan, there are some cases of environ-

mental violation occured. Land exposu-

ring through burning was done by planta-

tion companies in Ketapang District, Sam-

bas, Landak, Sanggau, Sintang dan Ka-

puas Hulu; gold mine in Cagar Alam 

Mandor, KapuasRiver and other rivers in 

some districts, including Bengkayang Dis-

trict, Landak, Sintang and the others; ille- 
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gal logging impact on river pollutiondue 

to factory waste disposal have started to 

contribute to the series of disasters in 

West Kalimantan. Smog comes every 

year, river pollution, skin disease and res-

piratory problem which causes losses and 

community activities disruption are the 

form of state function weakness to gua-

rantee the society fundamental rightsin 

obtaining a clean environment.  

Law violation issues in environmen-

tal area has been longstanding and happe-

ning around us. Its negative impacts is so 

noticeably, Kapuas Rivercontaminated 

and other rivers by heavy metal of mer-

cury, flooding in Sambas, Melawi, Mem-

pawah and Sintang, smog had caused res-

piratory disease, paralyzed economic acti-

vity and even impact to neighbor country.  

Lawlessness on the environment 

ishuman denial of God Almighty mandate 

and grace granted by Him. Abundant 

natural resourcesare provided in corner of 

universe which given for mankind to use 

them freelyfor their daily needs, but on 

the other hand human is also given the 

duty to preserve, protect and preserve 

it.Crimes against the environment as well 

a mani-festation of man greed and avarice. 

Why not? Natural resources exploitation 

con-ducted with strict economic principles 

“the smallest capital for maximum pro-

fits” cause businessman in conducting its 

business constantly ignore environmental 

management principles. For easy land ex-

posuring, less cost, efficient and effective 

was done by burning, industrial wasteso 

as not to incur further IPAL development 

are discharged into the river, reclamation 

was not done for high mine profits and 

still many other entrepreneur behaviors 

always reluctant to allocate their budget to 

keep, preserve and restore ruined neigh-

borhood function.  

In the midst of many businessman 

 

who conduct their activitieswith no atten-

tion to environment preservation aspects. 

Until now, to see how the environmental 

damage already quickly alarming busines-

sman, but they are even still roam freely 

and continue their efforts to disregard en-

vironmental law.  
One effort that can be done in sol-

ving environmental problems is mediator 

functionalization as Alternatiove Dispute 

Resolution (ADR) to face various forms of 

environmental case. The aim of this 

writing to examine how is the mediation 

mechanismused as a ADR ofenvironment 

case form in West Kalimantan. 

 

B.  Issues  
Focused on the description mentio-

ned above, the issues that may be signifi-
cant for this paper are:  

1. How is the mediation mechanism 
can be used in ADRof environ-
mental case?  

2. What is the obstacles of functio-
nalized of environment ADR of 

environment case in West Kali-

mantan?  
3. How is the effort to streamline the 

ADR implementation of environ-
ment case in West Kalimantan? 

 

C. Methods  
The research used qualitative ap-

proach with two research methods, both 
normative and empirical.  

1. Normative research method is law 

research method was done by lib-

rary research or secondary data, 

used deductive method by some 

approaches, including statute ap-

proach and conceptual approach.  
2. Empirical research method is re-

search method was done to get 

primary data, through inductive 
method and correspondent crite- 
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rion of truth and fact to make fact 
induction and testing truth process 
that cuttingedge correspondent. 

 

D. Result And Discussion 

 

1. Alternative Dispute Resolution Me-

chanism of Environmental Case in  
West Kalimantan  

Environmental Dispute is a dispute 

between two or more partiesposed the pre-

sence or suspected of pollution presence 

or environmental destruction. Environ-

mental Dispute is “species” from“genus” 

of dispute charged conflict or controversy 

in the field of environment lexical means:  
“Dispute is a conflict or contro-

versy; a confllct of claims or rights; 

an assertion of a right, claim, or 

demand on oneside, met by contrary 

claims or allegations on the other. 

“Dispute resolution” term means 

dispute resolution, conflict manage-

ment, conflict settlement, conflict 

intervention”.1 

 

In the provision of Article 1 parag-

raph 1 Minister of Environment Regula-

tion ofthe Republic of Indonesia 4 of 2013 

concerning Environmental Dispute Reso-

lution Guidelines formulate that “Environ-

mental Dispute is a dispute between two 

or more parties are arised from potential 

activities which have an impact on the 

environment”.  
Furthermore, Article 5 Minister of 

Environment Regulation of the Republic 
of Indonesia 4 of 2013 concerning Envi-

ronmental Dispute Resolution Guidelines 

asserts that environmental dispute resolu-  
 

 
1 TM. Lutfi Yazid, Environmetal Dispute Resolu-
tion, Surabaya: Airlangga University Press–Yaya-
san Adikarya IKAPI–Ford Foundation, 1999. pg.

  

9.  

 

tion was made to reach an agreement on:  
a) compensation due to pollution and/ 

or environment destruction; and  
b) certain action to guarantee that 

pollution and/or environment des-

truction will not be repeated, avoid 

negative impacts on the environ-

ment, and/or for the recovery due 

to pollution and/or environment 

destruction. 

 

Substance formulation above give a 

direction for ADR of environmental case 

using in court. The aim of the arranged of 

dispute resolution outside the courtis to 

protect the dispute parties civil rights with 

a fast and efficient way. Which case con-

sidering that disputesettlement through 

litigation is tend need more time and high 

costs relatively. This is due to dispute re-

solution process is slow, the expensive 

cost of court proceeding, the courts consi-

dered is less responsivein settling dispute, 

so the decision is often unable to solve 

problemsand stackingcases in Supreme 

Court level are not resolved.  
Frans Hendra Winarta2 opinined that 

ADR is institutions of dispute resolution 

outside the court based on parties agree-

ment through the exclusion of dispute set-
tlement through litigation in court.  

Environmental dispute settlement 

out of court was done to reach agreement 

on the form and amount of compensation 

and/or a certain action to ensure there is 

no occurrence or recurrence of negative 

impact on the environment. It is also can 

be facilitated by third party services, both 

of which do not have decision making 

authority and who have decision-making 

authority, help to resolve an environmen-  
 

 
2 Frans Hendra Winarta. Dispute Settlement Law, 
Indonesia National Arbitration and International, 
Jakarta: Sinar Grafika, 2013pg.15.
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tal dispute such as Government and/or 
society. In this case, society can establish 
a new dispute resolution service provider 
of environment case both independent and 

impartial.
3 

 

In order to functionalize ADRof en-

vironmental case in West Kalimantan, me-
chanism has been done as the following 

framework:  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

From various forms of dispute reso- remain in the hands of the parties them- 

lution of environmental case is tend to use selves.4 

mediation as ADR. Mediation is a mids To see the extent of ADR of envi- 

procedure where a person act as “vehiche” ronmental case in West Kalimantan was 

to communicate among the parties, so that functionalized, so it will be show through 

their different views on the dispute be un- the following table of case/dispute in Lo- 

derstood and may ne reconciled, but pri-   

mary  responsibility  to  achieve  a  peace   
   

 3
  Handri Wirastuti Sawitri and  Rahadi Wasi Bin- 

 toro.  Environmental  Dispute and Settelement,  in 
 Journal Law Dinamics, Vol 10 No 2 May 2010. 

 4
 Frans Hendra Winata, Op Cit ,pg. 16 
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cal Environmental Agency in West Kali- mantan Province:  

 TableCases/Environmental Dispute in West Kalimantan 2016 

      

No District/City Cases 
 Case Handling 
 

Solved Unresolved     

1 Pontianak City 26  26 - 

2 Mempawah District 1  1 - 

3 Singkawang City 10  8 2 

4 Sambas District 2  2 - 

5 Bengkayang District -  - - 

6 Landak District 2  2 - 

7 Sanggau District 2  1 1 

8 Sekadau District 1  1 - 

9 Sintang District 3  3 - 

10 Melawi District -  - - 

11 Kapuas Hulu District -  - - 

12 Ketapang District 2  2 - 

13 Kayong Utara District -  - - 

14 Kubu Raya District 2  - - 
Source: BLHD West Kalimantan Province 

 

The reality in the above table, envi-

ronmental cases many occur in Pontianak 

City especially the impact of industrial 

activities that impact the bad waste pro-

cessing, but it can be solved and more 

likely use mediation instrument as an 

ADR, so it does not require a lengthy trial 

process. From the table above, there are 

several unresolved cases, such as Singka-

wang City and Sanggau District, namely 

contamination case due to sand mining 

operations, water processing, and river 

pollution. This shows thatalthough ADR 

can be used to handle environmental case, 

but mediation using is still meet the obs-

tacles when not reaching an agreement 

between the parties in dealing with envi-

ronmental issues, in addition to the role of 

mediator in applying mediation as an 

ADR. 

 

2. ADRof Environmental Case Obs-

tacle Factorsin West Kalimantan  
Even  if  the  current  environmental  

concern has become a global issue and 
disasters caused by pollution and environ-

mental damage is often happen but in 
handling environmental case/dispute is 

still face many obstacles, including:  
1. The Lack of Human Resources both 

Quality and Quantity  
Its consequence from the lack of insti-

tutional environment agency, personal 

in charge of the institutional environ-

ment agency is very minimal in terms 

both quantity and quality. Not oftenin 

a special institutional environment 

agency only consist of Head of Divi-

sion and Head of Section with only 

one staff. Other than that, with a very 

minimal amount are compounded by 

the low level of their understanding 

on environment. It is proved by per- 
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sonnel who served in the field of 

environment either sturuktural official 

and staff do not have adequate basic 

environmental science. These condi-

tions will be very influential in con-

trolling and monitoring the activities 

potentially impact on environmental.  
2. The lack of Environmental Investiga-

tor Civil Servant and Mediator/Arbi-

trator and the Lack of Ability in Con-
ducting the Investigation and Settle-

ment of Environmental Dispute  
Not all environmental institution in 

District/City in West Kalimantan ha-ve 

Civil Servant Investigator and even if 

there are some of them, does not mean 

that the investigator then actively 

investigating environmental case that 

occurred in their territory. Particularly 

in West Kalimantan now a days from 

14 district/city only 4 among them have 

civil servant of en-vironmental 

investigators of environ-mental case, 

even then no one has dared to conduct 

the investigation. Besides, it is also 

whether or not the mediator and/or 

arbitrator resolve en-vironmental 

disputes out of court. The lack of 

budgeting and even unavai-lability of 

budget in environment law enforcement 

makes civil servant of environmental 

investigator is not free to conduct an 

investigation. Besides of that, there is 

no civil servant of environmental 

investigator empower-mentthe lack of 

empowerment PPNS-LH by korwas 

Police suspected as a trigger of not civil 

servant of environ-mental investigator 

to be dare in con-ducting the 

investigation.  
3. Unclear Institutional Structure ofCivil 

Servant of Environmental Investiga-

tors.  
During this time, civil servant of envi-
ronmental investigator yet functional 

 

status as an employee. They still join 

with structural unit which not speci-

fically in charge of law enforcement. It 

raise a consequencethat civil servant 

of environmental investigator can not 

focus on doing his job as an investiga-

tor, while inthe other sidetheir are 

busy as staff and unit structural lea-

dership he served. In addition, civil 

servant of environmental investigator 

for structural leadership is not often 

only one or one year of was inducted 

into the investigator but later trans-

ferred to other agencies. Civil servant 

of environmental investigator train-

ning which is organized by Ministry of 

Environmentbecomes ineffective, high 

cost and long enough are futile and 

Ministry of Environment target is not 

reachable. There is a tendency that the 

training was held just a formality pro-

ject budget spent without benefit prin-

ciple.  
4. Different Perception in Environmental 

Law Enforcement  
In addressing the problem/environ-

mental dispute, there is no same per-

ception among the parties and related 

institutionis greatly affect in handling 

the environmental case, which in ac-

tualizing the dispute settlement me-

chanism of environmental course rai-

sea different interpretation from va-

rious parties involved, so that hand-

ling is not optimal.  
5. The Lack of Knowledge and Society 

Understandingfor Environmental Issue 

Society is an important component 

within the framework of the rule of 

law, therefore knowledge and unders-

tanding level of society is an important 

indicator in addressing environmental 

issue. Empirical fact show that en-

countered people who did not fully un-

derstans environmental issue, espe- 
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cially regarding complaint manage-
ment mechanism. 

 

3. Effort to Streamline Alternative 

Dispute Resolution Implementation 

on Environmental Case Handling  
To solve the obstacles in environ-  

mental cases some steps are need as the 
following:  
a. Environment Bureaucracy Reform 

Strengthening environmental institu-

tion should be on the agenda and en-

vironmental management effort prio-

rity. Form environmental institution 

level with other institutions would 

avoid bureaucracy communication 

breakdowns. The existence of envi-

ronmental institutionwith other agen-

cy will also make it easier to coordi-

nate and synergize development of 

environmental sound policies. Envi-

ronment institutional strengthening 

also include the establishment of ma-

nagement information system, mana-

gement activities, organizational struc-

ture improvement, decision-making 

and human resource development.  
b. Increase the Number of civil servant 

of environmental investigator  
The increasing the number of civil 
servant of environmental investigator 
is absolutely necessary both located in 
district/city level and provincial level. 
These addition should be followed by 
civil servant status improvement and 
the existence which minimal level 

echelon IV
th

. Civil servant of environ-

mental investigator status settlingwill 
encourage independence and profes-
sionalism of civil servant of environ-
mental investigator personnel in car-
rying out their duty and function. Civil 
servant of environmental investigator 
with functional status as employee 
will be encouraged to continue to 

 

innovate and improve creativity. Civil 

servant of environmental investigator 

statussettling should also be accom-

panied by theirwelfare level to per-

form task in the field will be faced 

with many temptations in the form of 

envelope, memo, and so forth. Along 

with that also include that civil servant 

of environmental investigator in a 

wide education and training range in 

order to improve their quality and 

knowledge in performing duty. Many 

civil servant of environmental investi-

gator were only equipped by common 

investigation knowledgebut not with 

technical sciences environment too.  
c. Improved Cooperation and Coordina-

tion Across Sectors  
Cooperation and coordination impro-

ving among agencies deal with a wide 

range of activities that impact on envi-

ronment is an important priority in set-

ting the long-term development strate-

gy. Coordination and cooperation with 

more emphasis on service/agency. It is 

include the Department of Public 

Works, Agriculture, Forestry, Planta-

tion Office, Department of Industry, 

Veterinary Service, Food Crops, De-

partment of Tourism as well as other 

department in order to obtain a con-

cept of development that is environ-

mentally sound as well as their role 

and task obviously in carrying out su-

pervision and coaching functions. Co-

ordination and cooperation are also to 

be conducted with vertical units are lo-

cated in local such as National Parks, 

Natural Resources Conservation, Wa-

tershed Management Center and other 

vertical units in charge of taking care 

environment. Linkage with law enfor-

cement coordination and cooperation 

also need to be built with the police 

and the prosecutor. Cases that were 

 

99  



Proceeding 

 

encountered by the police and prose-

cutor in investigating many difficulties 

in uncovering evidence of pollution or 

environmental damage occurrence, 

due to environmental crime have dif-

ferent characteristic withcommon cri-

me, which in case environment an 

evidence of a scientific nature are 

more dominant.  
d. The Allocation of Sufficient Budget 

Already become a classic excuse that 

any activity can not be run with the 

maximum if it is not supported by an 

adequate budget. Budget allocation for 

local environmental institution is very 

worrying. Neither the executive nor 

the legeslative share their views that 

environment is not an urgent issue to 

be addressed and managed. Environ-

ment agency become freely in running 

their program due to funding limita-

tion. Whereas in handling a case of 

en-vironmental crime, needed funds 

bet-ween one hundred million to two 

hun-dred millionif come for a state 

court decision. The fee covered the 

measu-rement and samplingcost, 

examination of a laboratory, bringing 

expert, moni-toring, examination of 

witnesses, fi-ling until the submission 

of case file to prosecutor by the police.  
e. Optimizing the increasing role of the 

public and legal knowledge of aspects 

of environmental management Within 

the environmental law enforce-ment 

framework, it would require the 

participation and public participation 

in preventing and combating pollution 

and environmental destruction. For 

that, we need improved environment 

knowledge and understanding in ma-

nagement aspects of life, whether 

through formal or informal education, 

such as legal education, socialization 

 

and counseling in the field of environ-
mental law. 

 

E.  CLOSING 

 

1. Conclusion  
Based on the description and analy-

sis of the last chapter, it is conclude some 
following matters as follows:  
a. One of the law instruments can be 

used in environmental problem/dispute 

solving is dispute resolution outside 

the court due to negotiation, mediation 

and arbitration. But, ADR of environ-

mental case implementation mecha-

nism in West Kalimantan based on the 

results of the assessment team is not 

run optimal yet, where visible in the 

management and complaint handling 

of environmental issues is partial and 

it is unclear what legal instruments are 

used, including not institutionalization 

environmental dispute settlement out 

of court  
b. Obstacle factor in ADR of environ-

mental case implementation in West 

Kalimantan influence including: (a) 

the lach of human resources both qua-

lity and quantity for environmental 

institution; (b) the lack of environ-

mental investigator civil servant and 

mediator/arbitrator and the lack of abi-

lity in conducting the investigation and 

settlement of environmental dispute;  
(c) often happen the different percep-

tion and interpretation for all the poli-

cies in the frame of environment law 

enforcement so it is not coordinative 

and sinergic among the parties in 

handling the problem or to resolve en-

vironmental dispute; (d) the lack of 

knowledge and society understanding 

for environmental problem around 

them. 
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c. The effort to streamline ADR of en-
vironmental case in West Kalimantan 
was done by some matters, including:  
(a) encourage the strengthening of the 

environmental institutional in each 

District/City in West Kalimantan con-

sidering the environmental problem is a 

global problem; (b) human resources 

quality and quantity to handle environ-

mental management, both through for-

mal education formal improving which 

specially in environment aspect, course 

education, workshop and other forum, 

to be accommodated staff and human 

resources which specially han-dle 

environmental problem; (c) impro-ving 

the networking, collaboration and 

coordination among the institution and 

relevant authorities in dealing with 

issues related and impact on the envi-

ronment; (d) adequate allocating in 

order to manage and environmental 

dispute resolution; (e) improving 

knowledge and environment manage-

ment understanding, either through 

nonformal education, as well as socia-

lization, technical guidance and coun-

seling as well as other forms in order to 

improve the participation and invol- 

 

vement of the community in addres-
sing environmental issues. 

 

2. Recomendation  
Based on the conclusion above, then 

put forward some suggestions that can be 
used as the following recommendations:  
a. The need of policy through West Kali-

mantan Province Government that re-

gulate tehcnically complaint and dis-

pute settlement environment mecha-

nism, specifically using environmental 

dispute settlement intrument out of 

court, in order to realize a comprehen-

sive and synergistic mechanism in 

handling environmental issues.  
b. The need of strengthening environ-

mental institutional as agenda and im-

portant priority in environmental ma-

nagement efforts. Formed minimal 

environmental institutional level with 

other institution would avoid bureau-

cratic communication breakdown.  
c. The need of special budget for opera-

tional of handling an environmental 
problem that more comprehensive.  

d. Increasing the quality and quantity of 

human resources which handle envi-
ronmental issues. 

 

 

REFERENCES 

 

Amsyari, Fuad. 1986. Environmental Pollution Problems Priciples.Jakarta: Ghalia In-
donesia.  

Hadi, Sudharto P. 2002.Dimensions of Sustainable Development Law.Semarang: Badan 
Penerbit Universitas Diponegoro.  

Hamzah, Andi. 1997. Enforcement of Environmental Law. Jakarta:Sapta Artha Jaya. 
Hidayat, Arief and Adji Samekto. 1998.Environmental Law in Global and National  

Perspective. Semarang: Penerbit Universitas Diponegoro.  
Putra, Ida Bagus Wyasa. 2003. International Environmental Law (International Busi-

ness Perspective). Bandung: Refika Aditama.  
Rahmawan, Dhanny. 1996. Regulatory Reform in the Field of Environment. TriSakti 

Magaize No22. 
 
 
 

101  



Proceeding 

 

Salim, Emil. 1992. Sustainable Development, Implementation Purposes in Indonesia, 
dalam Pembangunan Berkelanjutan di Indonesia, Mencari Format Politik. Ja-
karta: Gramedia.  

---------,1993. Environmental Development.Jakarta: Pustaka.  
Santosa, Mas Achmad dan Sembiring, Sulaiman N. 1998.Public Complaints and Dis-

pute Resolution Environment, Jakarta: ICEL.  
Sawitri, Handri Wirastuti and Rahadi Wasi Bintoro.Environmental Dispute and Its 

Settlement, Law Dinamics Journal Vol 10 No. 2 May 2010.  
Silalahi, Daud. 1982. Law Environment in Indonesia Environment Law Enforcement. 

Bandung: Alumni. 

Siswanto, Hadi. 1999. Environmental Ethics. Jakarta: Sasama Mitra Suksesa.  
Soemartono, RM Gatot P. 1996.Indonesia Law Environmental. Jakarta: Sinar Grafika. 

Soemarwoto, Otto. 2001.Ecology, Environment and Development. Djambatan: Jakarta. 

Wijoyo, Suparto. Settlement of Enviromental Disputes.no year.  
Winarta, Frans Hendra. 2013.Legal Settlement,Indonesian Arbitration National and 

International. Jakarta: Sinar Grafika.  
Yazid, TM. Lutfi. 1999. Environmental Dispute Resolution. Surabaya: Airlangga Uni-

versity PressYayasan Adikarya IKAPIFord Foundation. 



 
 
 

 


