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Abstract  
The current out-of-court dispute resolution must be quick to implement, in 

many cases especially civil. In business activities this is very permissible 

where business activities are very dynamic very need accuracy and speed in 

resolving a business dispute. Law enforcement of non-court settlement 

disputes is a fast way to business continuity at the moment. The government 

will also be helped if the settlement of business disputes can be resolved out 

of court. 
 

 

Introduction  
The development community will 

be followed by growth and business 

activity of society itself. Businesses are 

not always going smoothly, conflicts and 

disputes can not be avoided if the distrust 

as outlined in a contract does not become 

a major deal again.  
Conflict and business disputes 

should not be allowed to drag on must be 

resolved. The court is often made by the 

people of Indonesia to resolve the legal 

issues as well as business disputes. In the 

legal system in Indonesia settlement of 

disputes could be done out of court, by 

way of mediation.  
National development is in progress 

and the need for a continuity in ongoing 

and should be retained. It is to realize the 

ideals of the nation, therefore the necessa-

ry human resources capable and qualified 

and have a clear legal rules for conducting 

such development. For the sake of our na-

tional goals to achieve a fair and prospe-  
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rous welfare and creating a civil society. 
To make these civil society we must look 
at two sentences in 1945.  

Two important words that need to be 

observed in the Act of 1945, is "Indo-

nesia is a state based on law is not based 

on power alone. This means that all the 

activities that took place in Indonesia 

based on the law. Activities that rely on 

arbitrary power and are not allowed in 

Indonesia.  
Various problems that occur in the 

community and in the life of the state such 

as Indonesia, have been properly attribu-

ted to the existence of the law. Basically, 

because Indonesia is a country based on 

law and not the state that is based on po-

wer alone. When there is a case involving 

the socio-cultural dimensions, economy, 

education, religion and political, it can 

not, the existence of the law questioned 

and even sued by the public, especially 

when the law assessed or evaluated had 

failed in its sacred mission.1 
 
 
1 Faisal Santiago, Pidato Orasi Ilmiah Pengukuhan 
Guru Besar, hal, 1, 2007.
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The progress of science and techno-

logy of the background of how the law 

was indispensable in the life of society. 

Even in its development into the era of 

liberalization and globalization of law is 

indispensable role in its implementation.  
With advances in science and tech-

nology have eroded the physical bounda-

ries between groups of people to interact 

so that the nations of the world becomes 

globalized, and the affairs of life also runs 

for 24 hours with no break at all. In the 

economic activity obtained with the sys-

tem of free trade (AFTA), investment 

(FDI) into the country. So this needs to be 

a setting, how not, if this is not done a 

setting what happened ?. Where the role 

of the law that need to be taken that all 

these activities can be run properly and 

correctly according to the rules of law and 

legal norms in force.  
The role of mediation is necessary 

for economic activity that has run should 

not be stalled by years of conflict and le-

gal disputes between the parties. Mediator 

in this case plays a very important to re-

solve thecase. 

 

Mediation  
Mediation is part of law enforce-

ment in Indonesia, which is referred to 

mediation, mediation is a way of solving 

by involving a third party, that third party 

acceptable means that the disputing par-

ties to allow third parties to assist rihak in 

dispute and assist parties to reach a settle-

ment. Nevertheless septabilitas does not 

mean the party is always willing to do or 

accept fully what is proposed third party. 

Mediation by Perma No.2 Year 2003: 

That is a dispute settlement through a 

process of negotiations the parties assisted 

 

by a mediator.2 

Mediation characteristics:  
1. The intervention mediator accep-

table to both sides;  
2. The mediator is not authorized to 

make the decision, only listen to 
persuade and inspire the parties.  

Mediation According Positive Law: 

Regulation of the Supreme Court. No.2 of 

2003 on Mediation Procedure in court, the 

preamble is; to reduce the buildup of the 

case, is one way to resolve the matter mo-

re quickly and cheaply, in conformity with 

Article 130 or Article HIR P 153 RBg.  
Definition Mediation is a dispute 

resolution process through a process of 

negotiation or consensus of the parties, 

assisted by a mediator who has no autho-

rity to decide or impose a settlement. The 

main characteristic of the mediation pro-

cess is essentially the same negotiations 

with the process of consultation or con-

sensus. In accordance with the nature of 

negotiation or consultation or consensus, 

then there should be no compulsion to 

accept or reject the idea or settlement du-

ring the mediation process underway. 

Must obtain the consent of the parties. 

Background The legal basis for the imple-

mentation of the Mediation. Mediation in 

the Court is the Supreme Court Regulation 

No. 1 of 2008 on Mediation Procedure in 

the court which is a revision of Supreme 

Court Regulation No. 2 Year 2003 (PER-

MA No. 2 Th. 2003), where in PERMA 

No. 2 In 2003 there are still many weak-

nesses that make PERMA Normative does 

not reach the desired maximum, and also a 

wide range of input from the judiciary on 

the issue of problems in the PERMA.  
Background why the Supreme Court 

(MA-RI) obligestake the mediation before  
 
 
2 http://azis-berbagi.blogspot.co.id/2014/03/perbe-
daan-mediasi-dan-arbitrase-studi.html
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the case decided by the judge described 

below. MA-RI policies impose mediation 

proceedings in the Court was based on the 

following reasons:3 
 

1. The mediation process is expected 

to overcome the problem of accu-

mulation of cases. If the parties 

can resolve their own disputes wit-

hout the need to be tried by a jud-

ge, the number of cases to be exa-

mined by the judge will decline. If 

the dispute can be resolved 

through peace, the parties will not 

take legal action appeal for peace 

is the result of a common will of 

the parties, so that they will not 

propose a remedy. Conversely, if 

the case decided by the judge, the 

decision is a result of the views 

and the judge's assessment of the 

facts and the legal position of the 

parties. The view and the judge's 

assessment is not necessarily in 

line with the views of the parties, 

especially the losing party, so that 

the losing party to forge an appeal 

and cassation. In the end it all 

boils down to the Supreme Court 

case that resulted in the 

accumulation of cases.  
2. The mediation process is seen as a 

means of dispute resolution more. 

faster and cheaper than by litigati-

on. In Indonesia there has been no 

research to prove the assumption 

that mediation is a process that is 

faster and cheaper than litigation. 

However, if it is based on logic as 

described in the first reason that if 

the case is terminated, the loser of-

ten filed legal actions, appeals and 

cassation, thereby making the sett-  

 
3 http://www.pta-bandung.go.id/uploads/arsip/515
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lement of the case in question 

could take many years, from the 

examination in court The first level 

up to the Supreme Court level exa-

mination. Conversely, if the case 

can be solved by peace, the parties 

themselves can accept the outcome 

because it is their work that ref-

lects the common will of the par-

ties. In addition to logic as previo-

usly described, the literature it is 

often stated that the use of media-

tion or other forms of settlement 

were included in the definition of 

alternative dispute resolution 

(ADR) is a dispute resolution pro-

cess that is faster and cheaper than 

litigation.  
3. The enforcement of mediation is 

expected to expand access for all 

parties to gain a sense of justice. 

Sense of justice not only be obtai-

ned through litigation, but also 

through the process of deliberation 

by the parties. With the enactment 

of mediation into the formal justice 

system, people seeking justice in 

general and the disputing parties in 

particular can first try to resolve 

their disputes through consensus 

approach aided by a mediator 

called mediators. Even if in fact 

they have been through the process 

of deliberation before either party 

to bring the dispute to the Court, 

the Supreme Court still considers it 

necessary to oblige the parties to 

take the peace efforts were aided 

by the mediator, not only because 

the provisions of the procedural 

law, namely HIR and Rbg, require 

judges to first reconcile the parties 

before deciding process begins, but 

also because of the view, that the 

better solution and satisfactory set- 
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tlement is a process that provides 
an opportunity for the parties to 

jointly seek and find the final re-
sult.  

4. The institutionalization of mediati-

on into the judicial system can 

strengthen and maximize the func-

tions of the judiciary in resolving 

disputes. If in the old days judicial 

institutions function more promi-

nent ones is the function of deci-

ding, with the enactment of PER-

MA Mediation reconcile or media-

te the expected functionality can 

go hand in hand and balanced with 

functionality disconnected. PER-

MA Mediation is expected to drive 

change in the way the actors in ci-  
vil judicial proceedings, the judges 
and lawyers, that the courts are not 
only cut off, but also to reconcile.  

For Mediation Procedure set forth in 

Article 24 of the PERMA;4 
 

1. Once the case is numbered, and 
has been appointed by the chief 

judge, then the judge makes the 
determination to the mediator that 
the mediation undertaken.  

2. After the parties present, the tribu-

nal handed over to mediators follo-

wing the establishment of the me-

diation the parties that the litigants.  
3. Furthermore, the mediator sugges-

ted to the parties litigant that this 
case ended peaceably with trying 

to reduce losses each litigants.  
4. Mediator on duty during the 21 

calendar days, succeeded in peace 

or not at day 22 should be handed 
back to councils that provide con-

firmation.  
 
 
 

 
4 Ibid

 

 

Mediator  
The mediator is a neutral third party 

who assists the parties in the negotiation 

process for a wide range of possibilities 

for the settlement of disputes without 

using a way of breaking or impose a set-

tlement.  
The essential features of the media- 

tor is:  
1. neutral 

2. assist the parties 

3. without using a way of breaking or 

 impose a settlement.  
Thus, the role of mediator to assist 

the parties merely by not decide or impose 

the views or judgments on the issues du-
ring the mediation process takes place to 

the parties.  
The tasks Mediator  

1. Mediator shall prepare the propo-

sed meeting schedule for the medi-

ation to the parties discussed and 
agreed upon.  

2. The mediator shall encourage the 
parties to directly play a role in the 
mediation process.  

3. If necessary, the mediator may 

conduct separate meetings caucu-
ses or during the mediation pro-

cess underway.  
4. Mediator shall encourage the par-

ties to discover and explore their 

interests and find a wide selection 
of the best solution for both par-

ties. 

 

Law and State of Law  
Law, as a set of rules (command-

ments and prohibitions) which takes care 

of the order of a society, must be adhered 

to by all the communities involved in the 

life of society, nation and state. In the law 

there is a ban or commands that guide 

every person or legal subject to execute it. 

Adherence is the main standard that will 
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determine the image of law in society, 
including for the executive and for the law 
enforcement itself.  

The law will continue to hold a hu-
man social order in which it is located, so 

that security and order maintained, in 

accordance with the purposes of the law 
that it is essential, namely justice.  

The law is made by the state is not 

merely a tool of social engineering, but 

more than that, namely justice and protec-

ting human dignity. Not a few rights of 

humanity entrusted to the law to be main-

tained or protect, because without some 

protection from this law, will be a lot of 

action is patterned violation of.  
Indeed, the law is the regulations are 

coercive, determine human behavior in a 

community environment created by offi-

cial bodies, where the breach of the regu-

lations which had resulted in action being 

taken with specific penalties. Therefore, 

the law is a manifestation of the concept 

of all the rules (norms) that should be 

followed in the conduct of actions in the 

social life with threats including offset, if 

they break the rules it will be a danger to 

themselves or property, for example peop-

le would lose its independence, fined and 

etc.  
Soerjono Soekanto give many legal 

sense as the following, that the law is:  
1. Law as a science, the knowledge 

systematically arranged based on 
the power of thought;  

2. The law as a discipline, which is a 
system of teaching on reality or 

 

necessities of life within the com-
munity;  

5. The law as the rule of law, the 
structure and process of the legal 

rules that force on a specific time 

and place, as well as the written 
form;  

6. Law as a clerk, ie individuals who 
are among those who are closely 
related to law enforcement;  

7. Law as the ruler's decision, which 

is the result of a process involving 
discretionary decisions based on 

the law, but which is also based on 

a personal assessment;  
8. Law as the governing process, the 

process of mutual relations bet-
ween the constituent elements of 

the state system;  
9. the law as a means of social con-

trol system that covers all the pro-

cesses of either planned or not, 

which aims to educate, encourage, 

or even force citizens (of all levels) 

in order to comply with the norms 

and values;  
10. The law acts as an attitude or be-

havior that is coherent, that beha-

vior is repeated in the same way, 
which aims to find peace,  

11. The law as a tangle of new values, 

that is, from abstract conceptions 

in man of what is considered good 

and should be followed or adhered 

to, and what is considered bad to 

be avoided.5 

 
 symptoms encountered; If  a  country  is  already  positioned 

3. Law as a rule, guideline or bench- itself as a legal state (rechtsstaat), conse- 

 mark which acts attitude or inap- quently  the  product  of  legislation  that 

 propriate behavior or expected; became the benchmark rule of the game in 

4. Law as social institutions  which is public  life,  in  which  the  content  of  the 

 a  set  of  rules  of  all  the  forces   
 

which  revolves  around  the  basic 

  

 5
 Soerjono Soekanto, Sosiologi Hukum Dalam Ma- 

  syarakat, Jakarta, Rajawali, 1979. 
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norm in it will mention whether the prohi-
bition, injunction, compliance, and sanc-
tions are binding.  

If the law to be abandoned, it is not 

only its image will fall and stained, but 

also the future will be bleak and lose cre-

dibility. Reference to this law is not inten-

ded to meet the needs of the authorities in 

the act, but concerns the interests of the 

macro life of the nation and the state, the 

interests of short-term and long-term, in-

cluding for the benefit of the normative in 

association with the international commu-

nity who have entered the era of globali-

zation.  
If, state-issued regulations, for 

example, related to "the prevention and 

eradication of corruption", as a form of 

laws, surely the problems observed or 

anticipated not only the problem of short-

term, but also related to the welfare and 

security of state assets in time in the long 

run.  
Interests of the people in the field of 

prevention and eradication of corruption, 

as well as setting other aspects related to 

state administration, public administration 

and governance, which was entrusted to 

the organizers of the actual power is evi-

dence of the existence of the functioning 

of the law.  
Law contains norms of protection of 

public interest such as justice, freedom of 

making a choice, fair treatment, human 

treatment, right to welfare and decent 

work, including those charged law enfor-

cement. If the host authority to implement 

tasks outlined by this law at the will of the 

law, then it means organizing the ideal 

goal is already embedded in state law such 

as guarding and protecting human life 

from harm, at least it can be said legal ex-

pectations have been met.  
"It is the duty of rulers to oversee 

that person should do his job in a position 

 

that is achieved in accordance with its ca-

pabilities, including in the implementati-

on, enforcement of legal problems as a 

system of positive regulations structured 

to manage the whole country."6 

 

Law enforcement  
Challenges legal dynamics of the 

events that occurred, especially in Indo-

nesia, is a challenge the country in his ca-

pacity as a legal state. Dynamism concep-

tual, implementation and enforcement, are 

elements of the legal system continuously 

to be addressed, in order to realize the le-

gal domicile country of the legal and be-

neficial to the interests of society, the 

nation and the state.  
At responsive law, based on the 

legal validity of substantive justice and 

rules are subject to the principles, and wis-

dom. Diskresi implemented in order to 

achieve objectives. Coercion is more vi-

sible in the form of positive alternatives 

such positive incentives or liability system 

independent. Morality is evident is "mora-

lity cooperation", while aspirations - legal 

and political aspirations are in an integra-

ted state. Injustice rated in size and subs-

tantial losses and is seen as a growing 

problem of legitimacy. The opportunity to 

integrate expanded through the integration 

of legal aid and social assistance.  
Similarly, according to Soerjono 

Soekanto that in order for the law to work 

in the community is necessary to harmony 

between four factors: first, the systematic 

lack of synchronization between the rules 

of law or rules either vertically or horizon-

tally so it does not conflict with one ano-

ther; second, the implementing law enfor-

cement agencies have clear guidelines on  
 

 
6 Roscoe Pond, An Introduction to the Philosophy 
of Law, terjemahan, Jakarta, Bhatara Niaga Me-
dia, 1996, hal 56.
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authority in the line of duty, as well as a  violation  of  law  and  then  restore  the 

personality qualities officers to implement broken laws that order is re-established. 

and  abide  by  the  regulations  in  effect; In the era of liberalization and glo- 

Third, the degree of compliance with the balization as it is today, law enforcement 

laws of society to the law greatly affects idealized it is not easy to like someone 

the implementation of the law. The degree turning the palm of his hand, because in 

of compliance with the law depends on this era of globalization, various forms of 

the law-making process. Fourth, facilities great challenges, especially in the field of 

or means of supporting the implementati- public administration is expected to try to 

on of the law must be adequately physi- constantly give birth to a lot of problems 

cally.7 (including  doubts  foreign  investors  to 

It is uncontested that the legal norms conduct business activities in Indonesia).9 

are the means used by the public to steer The legal conditions is still a chore, 
the  behavior  of  members  of  the  public for the Indonesian nation to be accepted in 

when  they  relate  between  one  and  the his own country "court mafia and mafia 

other.  If  here  touched  on  "direct  beha- law" a  phrase  that  is  being  debated  for 

vior", of course, the question in ourselves, nations in enforcing the law,10in his own 
"directed where" ?. Norma directs human country like what has been disclosed in 
behavior is a priority of the community the 1945 Constitution. 

itself. It is the people who determine the   

direction-the  direction  and  therefore  we Conclusion 

can see that the norms as a reflection of In law enforcement there is no "right 
the  people's  will.  The  people's  will  to authority" for law enforcement to discri- 

direct the behavior of community mem- minate against those suspected of commit- 

bers is done by making a choice between ting a crime.  In his  philosophy is  quite 

the behavior of approved and disapproved clear that one of the principles adopted in 

then the norm in that society. Therefore, the rule of law (both implementation and 

the  rule  of  law  it  is  a  requirement  of enforcement) that is principled "Equality 

appraisals.8 before the law". And the principle is re- 
All  human  life  is  always  wanting cognized also by the state as well as the 

shielded from rights and obligations as a protection of human dignity forms of re- 

living being who understands. Equaliza- cognition and protection of human rights. 

tion of law in all  fields become staples Law enforcement does not heed the 

were soon getting way out, so that each principle of "equality before the law", re- 

field of the protection. One form of pro- sulting  in  discriminatory  behavior,  it 

tection provided by the law is that if law would be destructive to the criminal justi- 

enforcement is done by law enforcement ce  system  (criminal  justice  system),  as 

officials.  Definition  of  law  enforcement well as self-harming structured (failure in 

can be formulated as an effort to imple- implementing the system), which can cau- 

ment the law properly, monitor its imple- se a bad image in all societies moral inclu- 

mentation in order to avoid offense, and if ding the international community. 

    
7
 Soerjono Soekanto, Op cit 

9
  Faisal Santiago, Hukum Penanaman Modal, Ja- 

8
 Satjipto Rahardjo,  Ilmu Hukum, Bandung, Citra karta Cintya Press, 2010, hal 66. 

Adtya, 2000 
10

 Ibid, hal, 75. 
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The role of mediation in the midst 
of the rule of law in Indonesia is very 

neces-sary to run because the process is 
very fast because it is based a high 

awareness of the parties to the dispute.  
The failure of the system encourage 

the aggrieved party to try or experiment 

using other means, it means another way 

is proposed as an option after normal way 

impartially him. Impartially meant as a 

violation, robbery, harassment, and castra-

tion rights - their rights, so that such prac-

tices should not be allowed to continue 

against him.  
If understood from the point system, 

the failure of law enforcement can be roo- 

 

ted not hamper the operation of the system 

or one of the components of the system to 

perform its role properly. The system is "a 

roundness / whole complex or organized, 

a set or mix of things or parts forming a 

roundness / complex whole or intact".  
We as a human being who has the 

intellectual insight that shelter on a scien-

tific institution, it's hardly expect any time 

be able to convey the perception of truth 

in order to achieve justice as a disposition 

given by God Almighty. We're not willing 

to dance on the suffering of others, and 

not willing ignore the truth conveyed to 

others. 
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