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A. Introduction While  generally  arbitration  institu- 

Settlement of disputes stipulated in tions have advantages compared with the 

the Act - act of the Republic of Indonesia judiciary. Among other things guaranteed 

Number 30 of 1999 concerning Arbitra- confidentiality of the dispute by the par- 

tion and Alternative Dispute Resolution. ties, the dispute settlement process faster, 

The Act is made on the grounds that also the  parties  may  choose  arbitrators 

under the legislation in force, in addition who he believes have the knowledge, ex- 

to the settlement of civil disputes can be perience as well as sufficient background 

submitted to general courts also open the on the issues in dispute, honest and fair, 

possibility raised by arbitration and alter- In fact what is mentioned above are 

native dispute resolution. not all true, because in certain countries 

The aim is among other things that the judicial process can be faster than the 

the settlement out of court on the basis of arbitration process. The only advantages 

the  peace  or  through  arbitration  still  be of arbitration to courts  is  a confidential 

allowed, but the arbitrator has the power nature because the decision was not pub- 

executorial  only  after  obtaining  permis- lished.  However,  settlement  of  disputes 

sion or command to be executed (execu- through arbitration is still more desirable 

toir) from the court.1 than litigation, especially for business 
During this time used as the basis of contracts are international.  

examination of arbitration in Indonesia is 

Article 615 to Article 651 Reglemen Civil 

Procedure (Reglement op de Rechtsvorde-

ring, Staatsblad 1847: 52) and Article 377 

of Indonesia Regulation The Updated (Het 

Herziene Indonesisch Reglement, Staats-

blad 1941: 44) and Article 705 Reglemen 

Events To Regions outside Java and Ma-

dura (Rechtsreglement buitengewesten, 

Staatsblad 1927: 227).  
 

 
1 Di dalam penjelasan Pasal 3 ayat (1) Undang-un-
dang Arbitrase Nomor 14 Tahun 1970 ditentukan 
hal tersebut.

 

 

B. The issue  
1. Does the Indonesian National laws 

already serves as a means for orde-

ring the implementation of interna-
tional arbitration disputes?  

2. How isthe legal implications in the 

implementation of the agreements 
of settling disputes through inter-

national arbitration? 
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C. Analysis 

 

1. General  
Settlement of of the implementation 

problems of the parties dispute through 

arbitration can be seen in the execution of 

the judge's decision / foreign arbitration 

ever experienced in our country. As with 

the case of Boat Charter agreement bet-

ween PT Nizwan Vs Navigation Maritime 

Bulgare, PT Batu Mulia Utama Vs French 

company SSC, Yani Harianto Vs ED & F 

Man Sugar Importer English, and many 

more. Execution judges / foreign arbitra-

tion can not be implemented because there 

is no regulation of it in Indonesia.  
Usually jurisprudence could be a 

reference to the enforcement of a foreign 

arbitration, but must follow hatching as 
contained in Article 636 Regelement op 

Rechtsvordering / RV.  
According to the provisions of this 

article, in principle, a foreign arbitration 

judge's decision can not be implemented 

in the country of Indonesia. Execution is 

only possible, if the state of Indonesia and 

foreign countries have an agreement on 

the recognition and enforcement of what 

is commonly known as the agreement on 

"Recognition and Enforcement for Fo-

reign Judgment".  

The establishment is based on the 

doctrine that the jurisdiction of the courts 

is limited by the boundaries of sovereign-

ty, territory or country. This doctrine is 

known as the "Principle of Territorial So-

vereignity".  

This principle recognizes only the 

judicial authorities of the country concer-

ned equipment, and does not recognize the 

judicial authorities of other countries. The 

provisions of Article 22 Alagemene Bepa-

lingen van Wetgeving determines that the 

power of judges and can be done whether 

or not a decision and deed Authentik limi- 

 

ted by the exceptions recognized by law as 
between nations (Law of Nations).  

Indonesia also never had a rule, na-

mely Article 199 Reglement of de Rechte-

lijke Organisatie en het Beleid der Justitie 

(the same position with the Basic Law on 

Judicial Power), which requires a bailiff 

refused the delivery of an exploit, if he 

had been told by the governor General (at 

the time) or on its behalf that the official 

submission of the exploit is contrary to the 

obligations under the law between nations.  
In 1981 the government issued Pre-

sidential Decree No. 34/1981, which regu-

lates the Ratification of the Treaty of New 

York to fill the legal void concerning the 

enforcement of a foreign arbitration. Fur-

thermore, the Supreme Court ruled the 

Supreme Court Regulation (Perma) No. 1 

of 1990 on the Implementation of foreign 

arbitral award.  

According to the Perma, foreign ar-
bitral awards can be implemented in Indo-

nesia, subject to certain conditions, for 
example, the decision was not incompa-

tible with public policy.  
However, in actual foreign arbitral 

awards juridical still experiencing prob-

lems. It was due to the different interpre-

tations between the lawyers and the 
Supreme Court.  

With the stipulation signed by the 

President of the Republic of Indonesia in 

Presidential Decree (Decree) No. 34 of 

1981, then the decision of the internatio-

nal arbitration can be applied in Indonesia. 

Prior to the enactment of this decree is still 

doubt as to whether the international 

arbitration decision can be implemented in 

Indonesia.  

Therefore Prof. Dr. Gautama said 

that there may still be doubts as to the 
issue of whether the arbitration decision 

that has been spoken abroad can be imple-
mented in our country. 
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The issue of whether the 1927 Ge-

neva Convention on the Recognition of 

Foreign Arbitration in 1927 which has been 

published in the Government Gazette 1933 

No. Indies 132, is still valid or not is not 

important anymore. Prior to the enact-ment 

of Decree No. 34/1981 there are conflicting 

opinions about the still or invalidity of the 

1927 Geneva Convention.  
The suggestion that the 1927 Con-

vention is considered to be no longer va-

lid. This argument assumes that the Con-

vention can not be enforced since the 

dissolution of the Round Table Conferen-

ce. This is because there is no statement 

explicitly and actively by the Republic of 

Indonesia that we are to consider oursel-

ves being bound by the Convention (Stel-

sel Active).  
Instead another opinion saying that 

the Geneva Conventions of 1927 is still 

valid for our country. This is caused by 

the Roundtable Conference, Article transi-

tion, has stated that with regard to the re-

cognition of the sovereignty of the King-

dom of the Netherlands in the Republic of 

Indonesia attributable to Presidential Dec-

ree No. 2 of 1965, dated October 10, the 

international agreement that applies to the 

territory of the Republic of Indonesia at 

the moment the transfer of sovereignty, 

remains valid for the Republic of Indone-

sia.  
Thus, the Geneva Convention which 

is included in the State Gazette No. 132 

1933 must still be considered valid. 

Unless the Republic of Indonesia has been 

canceled, and do statements are not bound 

by the Convention (stelsel passive).  
Such a thing is according to the 

opinion of experts, among others Sudargo 
Gautama, based on the transfer of power 

between the state, which is common prac-
tice in public international law. 

 

As proof that the Republic of Indo-

nesia would like to define themselves not 

tied to a convention by the states themsel-

ves explicitly, can be seen on the Berne 

Convention on Copyright. Republic of 

Indonesia has expressly stated on the 

holder of the Berne Convention that the 

administration of the Republic of Indone-

sia does not want to be tied anymore to the 

Convention concerned. However, this sort 

of thing had never been done by our 

government with regard to the Geneva 

Convention of 1927 regarding the imple-

mentation of decisions of foreign arbitra-

tion.  

Based on that fact, the Statute in 

1927 is still valid, and decisions of foreign 
arbitration can be carried out also by our 

District Court.  
This is corroborated by the Central 

Jakarta Court decision in Decree No. 228/ 

1979, June 10, 1981. In this issue foreign 

company Navigation Maritime Bulgare 

has pleaded that the defendant PT Nizwar 

in Jakarta could be the implementation of 

Foreign Arbitral awards pronounced by 

arbitrators in London, dated July 12, 1978 

According to the decision, the Indonesian 

Limited Liability Company required to 

pay a certain amount to the party's Navi-

gation Maritime Bulgare.  
Precisely by the Central Jakarta Dis-

trict Court judge has determined that fo-

reign Arbitral awards can be conducted by 

the District Court in Jakarta. The parties 

concerned with the Indonesian Limited 

Company was ordered to fulfill this deci-

sion to pay the amount determined by the 

arbitrator, and not have filed a new law-

suit.  
The procedure to do is invoke the 

implementation of this London arbitration 

decision before the Central Jakarta Dis-
trict Court as the District Court of the 

domicile of the defendant in this matter. 
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This court statutes show still into 

force of the Geneva Convention of 1927, 

to the territory of the Republic of Indone-

sia. Although prior to the promulgation of 

Presidential Decree No. 34/1981 already 

contained the Central Jakarta District 

Court, which is the implementation of the 

arbitral award in London.  

Based on that fact, the Statute in 
1927 is still valid, and decisions of foreign 

arbitration can be carried out also by our 
District Court.  

This is corroborated by the Central 

Jakarta Court decision in Decree No. 228/ 

1979, June 10, 1981. In this issue foreign 

company Navigation Maritime Bulgare 

has pleaded that the defendant PT Nizwar 

in Jakarta could be the implementation of 

Foreign Arbitral awards pronounced by 

arbitrators in London, dated July 12, 1978 

According to the decision, the Indonesian 

Limited Liability Company required to 

pay a certain amount to the party's Navi-

gation Maritime Bulgare.  
However, the Supreme Court rejec-

ted the District Court Decision on the 

grounds that the implementation provi-

sions of Presidential Decree No. 34/1999 

not yet exist, and thus requests for imple-

mentation of foreign arbitration judge's 

decision is not accepted, as opposed to the 

rule of law (legal order) in Indonesia.  

Indeed, in this convention stated re-
quirements that must be followed by fo-

reign arbitral awards to be held in a coun-
try that sign convention.  

The reason may be to avoid the vio-
lation of public order is not the country 

concerned, the application of arbitration is 
not violated.  

In accordance with the provisions of 
Article III of the New York Convention of 

1958 which has been declared void under 
Presidential Decree No. 34/1981, then 

each country party to this Convention 

 

shall recognize arbitral awards abroad, and 

take it as a binding provision, and execute 

the arbitration decision was based on the 

provisions of law applicable in the 

territory, where the decision of the inter-

national arbitration are required to be im-

plemented.  
Furthermore it is said that it is not 

allowed to ask for the terms of a heavier 

or fees are higher with respect to the re-
cognition of the implementation of do-

mestic arbitration.  
With the enactment of Law No. 30/ 

1999, the legislation regarding the imple-

mentation of Indonesian and foreign arbi-

tration decisions in Indonesia, which is 

derived from colonial times declared inva-

lid, which is specified in the Civil events 

or 615-651 Reglement Reglement op de 

Rechtsvordering (RV), which was rene-

wed by Herziene Het Indonesisch Regle-

ment, Staatsblaad 1941: 44), and Article 

705 Reglement events, and doubts about 

its implementation has been erased. 

 

2. Theoretical Basis Execution of Fo-

reign Arbitral awards in Indonesia  
In the context of international law in 

general, the parties are given the opportu-

nity to resolve the dispute in various ways. 

The dispute resolution process can be 

done in a way that displays the disputing 

parties, the settlement of disputes formula-

ted and decided by a third party. Or pro-

cesses that enable the disputing parties to 

negotiate and try and resolve the dispute 

among themselves.  
Settlement process that includes the 

third party is a judicial process and in fo-

rums that shaped tribunal, in the form of 

arbitration or judicial settlement, while the 

processes that enable both parties to the 

dispute in the completion of a process of 

non-judicial, or if the dispute is a dispute 

between countries, it will be Similarly 
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passed or done with the settlement system 
with the political process.  

Settlement of by both sides in the 

dispute even if assisted by a third party, 

may also be the good offices, mediation or 
consolidation.  

Kenneth said about the settlement of 

disputes through good offices, that the 

third party will only be involved as a party 

to encourage and not as a party to give a 

decision. In this case, the third party will 

encourage the parties to the dispute to take 

steps to concretely related to the issues in 

dispute towards a peaceful solution.  
The third party in these ties did not 

participate in the negotiations between the 
two parties to the dispute.  

Another case with settlement of dis-

putes by mediation. Kennet argued that 

third parties participating in the talks, but 

the decision of disputes exist on both sides 

of a dispute. Furthermore, in the settle-ment 

of disputes through conciliation pro-cess, 

the ktiga a party which asked to be a 

commission of person, which is in charge of 

explaining the facts that were related to the 

dispute, and prepare a report that covers the 

proposal for the settlement of disputes 

which is deemed acceptable, and not 

binding.2 
 

Bagir Manan argued that theoretical 

reasons the country's judicial intervention in 

the dispute is the implementation of 

government functions in protecting people 

through fittings countries are referred to as 

State institutions,3 namely the judiciary.4 

 
 

 
2
 Brierly,  L.  Law  and  International  Arbitration.  

Harvard Univ. Press. Boston, Usa, 1989, p. 346. 
3
 Bagir Manan. Ceramah tentang Independensi 

Bank Indonesia Dalam Sistem Ketatanegaraan 
Per-soalan yang berkaitan dengan kebebasan 
hakim da-lam hubungan dengan kedudukam alat 
perlengka-pan negara, Disampaikan di depan 
Pejabat Bank Indonesia, Jakarta, 30 Mei 2002. 

 

In carrying out its functions judi-

ciary has independence which is common-

ly known as independence or freedom 

fittings countries, such as "judicial autho-

rity" Independence fittings of this country 

comes from the doctrine of separation 

(division) power Locke (Two Treatis on 

Civil Government), and Montesquie (l 

'esirit des Lois). Sometimes, independence 

directed to officials,5 such as the "Free-

dom of the judge." However, whether or 

not independence depends on how far the 

official free exercise its authority.  
In practice, the independence of cer-

tain countries require fittings normative 

constitutional guarantees that "expressis" 

(so-called), the Constitution (Constitu-

tion). From the point of Trias Politica only 

judicial authority (judiciary), which is 

commonly asserted constitutionally inde-

pendent nature, prohibition to interfere, 

and a variety of other guarantees, since 

among others is an instrument to protect 

people from abuses of power, or to curb 

the behavior of members of society, for 

example in the settlement disputes due to 

lack of agreement in using governance 

practices. However, these institutions do 

not have the strength of concrete instru-

ments to support its decision.6 
 
 

 
4 Badan yudikatif sebagai alat perlengkapan negara 
mula-mula diperkenalkan oleh Locke, dan Montes-
quie.

  

5 Bagir Manan. Ceramah tentang Independensi 
Bank Indonesia Dalam Sistem Ketatanegaraan Per-
soalan yang berkaitan dengan kebebasan hakim da-
lam hubungan dengan kedudukam alat perlengka-
pan negara, Disampaikan di depan Pejabat Bank 
Indonesia, Jakarta, 30 Mei 2002.

  

6 Hamilton menggambarkan bahwa legislatif kuat 
karena menguasai pundi-pundi uang (purse) dalam 
bentuk hak budget. Eksekutif kuat karena mengua-
sai kekuatan fisik (sword) dalam bentuk polisi, 
tentara, administrasi negar, dan lain-lain untuk me-
negakkan kekuatannya. Kekuasaan kehakiman ti-
dak memiliki apapun untuk mendukung kekuasa-
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This resulted in an arbitration deci-

sion that had already been decided by the 

judge sometimes acquire obstacles in the 

field.7 

 

3. Legal Implication of Enforcement of 

International ArbitrationAward  
Award in Indonesia Jurisdiction 

International arbitration is a dispute  
resolution system outside the courts of 
general jurisdiction that seeks to provide 

foreign arbitration decisions are perceived 

as fair by the disputing parties.  
In international terms is categorized 

in some sense, ie to describe a means of 

solving disputes between nations, to sig-

nify the selection of the parties to the 

dispute in the field of trade, and as a kind 

of mixture between international arbitra-

tion and arbitration in the field of interna-

tional trade.  

The waysettlement of disputes bet-

ween countries conducted by an arbitra-

tion body or court either institutional or 

not. Court or arbitration body institutional 

form of Arbitration Permanent Cord, 

carried out by a Court that is deliberately 

set up to meet those needs. It can also be 

done by the appointment of the Court in 

an instant, called adhoc.  
In the field of private international 

law, particularly in the field of internatio-
nal trade, the terms of international arbi-

tration is used to indicate that the parties 
choose an arbitration body of the trade,  

 

such as the London Corn Trade Associa-

tion, Bremer Baum Woll Boerse, Cham-

bre Arbitrale de Paris, or the American 

Arbitration Association, as forum where 

the settlement of disputes which might 

arise between the parties. The issue is 

resolved in the arbitration of this kind is 

primarily concerned with the issue of pri-

vate international law.  

In practice though related to interna-

tional arbitration, but at the time of arbi-

tration, one of the national legal system 

applicable and implemented.8 
 

International arbitration is a form of 

a mixture of international arbitration in the 

field of international law and arbitration in 

the field of international trade, which 

carry out the functions of the International 

Centre for the Settlement of Investment 

Disputes (ICSID). The parties to the dis-

pute resolved by the institution is not only 

the state, but also individuals or legal 

entities.  
Object of investment dispute is a 

matter relating to international trade, 

which is included in the field of interna-
tional economics, has made this institution 

has special properties.  
With the participation of the Re-

public of Indonesia in various interna-

tional conventions relating to arbitration, 

as well as the New York Convention, 

which was born in 1959 (Convention on 

the Recognition and Enforcement of Fo-

reign Abitral AWARDS), and the Wa-

shington Convention, called the Internati- 
annya, tergantung pada kemauan baik (good will) onal Centre for the Settlement of Invest- 
dari alat kelengkapan negara lainnya. ment  Disputes  ICSID,  the  international 
7
 Hambatan dalam menerapkan keputusan arbitrase 

arbitration decision can be implemented in 
dapat dilihat antara lain dalam kasus Kartika Plaza 

Indonesia,  based  on  Presidential  Decree yang digugat oleh investor asing, dalam Elly Era- 
No. 34/1981. wati. Perkembangan Lex Mercatoria dan Perkem- 

bangannya  Dalam  Kontrak  Bisnis Internasional. At the same time a problem arises, 
Dalam Percikan Gagasan Tentang Hukum. Citra   

Aditya Bakti, Bandung,1993, hlm. 269-273; dima- 
  

8
  Majalah Arbitrase, Abstrak. 1956.:422, blz. 63- na untuk melakukan eksekusi memerlukan alat ne- 

gara. 64: Internationale Handelsarbitrage. 
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namely the Government of the Republic 

of Indonesia for the first time brought 

before the Board of Arbitration, the Inter-

national Centre for the Setlement of 

Investment Disputes (ICSID), in 1981 by 

foreign investors who invest in the cons-

truction of hotels Katika Plaza in Jakarta.  
Because of disputes related to the 

implementation of international treaties, 

the law on which the settlement is an 

international private law, the agreement 

and the process of completion. In connec-

tion with the agreements which recognize 

an open system, and the legal options 

adopted by almost all countries, the diffi-

culties that arise in the application of 

contract law in force in each country can 

be overcome.9 
 

Nowadays, with the establishment 
of Law Number 30 of 1999 on Arbitration 
and Alternative Dispute Resolution, the 
international arbitration decisions that can 
be implemented in Indonesia.  

According to Article 1 of this law, 

which is referred to arbitration is the way 

of the settlement of civil disputes outside 

the public courts based on the arbitration 

agreement made in writing by the parties 

to the dispute. The parties are subject to 

the law as the law of civil and public law.  
The arbitration agreement is an 

agreement in the form of the arbitration 

clause contained in a written agreement 

entered into by the parties before a dispute 

arises, or a separate arbitration agreement 

made by the parties after a dispute arises.  
This law determines that the settle-

ment out of court on the basis of the peace 

or through arbitration still be allowed, 
arbitrator will have the power executorial 

only after obtaining permission / com-  
 

 
9 Jeane N Saly, Implication and Problematik Legal 
Enforcement of Arbitration Law in Indonesia, Hin 
& Hill. Jakarta, 2012, hal. 3

 

 

mand to be executed / eksekutoir of court 
In Chapter V of this law regulates  

the possibility of something disputes / 

disputes regarding the authority of the 

arbitrator, the implementation of national 

and international arbitration ruling, and 

the rejection of application commands 

execution of the arbitral award by the 

Chairman of the Court role in the main 

level and the last. Chairman of the District 

Court did not examine the reasons or the 

consideration of the arbitration decision. It 

is intended for avoiding that settlement 

through arbitration is not carried protrac-

ted.  
In contrast to the district court whe-

re the ruling parties can still appeal and 

cassation, then in the process of settling 
disputes through arbitration is not open an 

appeal, appeal, or reconsideration.  
In Chapter V of this law regulates 

the possibility of something disputes / 

disputes regarding the authority of the 

arbitrator, the implementation of national 

and international arbitration ruling, and 

the rejection of application commands 

execution of the arbitral award by the 

Chairman of the Court role in the main 

level and the last. Chairman of the District 

Court did not examine the reasons or the 

consideration of the arbitration decision. It 

is intended for avoiding that settlement 

through arbitration is not carried protrac-

ted.  
Different from the the district court 

where the ruling parties can still appeal 

and cassation, then in the process of 

settling disputes through arbitration is not 
open an appeal, appeal, or reconsideration.  

In order to construct a formal law 
intact, then this legislation contains provi-

sions concerning the implementation of 
the tasks of national and international 

arbitration.  
In  connection  with  the execution 
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(implementation) of international arbitra-

tion ruling, more, the law 30 of 1999 

specifies that the Central Jakarta District 

Court competent to deal with the recogni-

tion and enforcement of international arbi-

tration. International arbitration decision 

only recognized and enforceable in the 

jurisdiction of the Republic of Indonesia if 

it meets the following requirements:  

1. The international arbitration deci-

sion handed down by the arbitrator 

or the arbitral tribunal in a country 

with the Indonesian state is bound 

to the agreement, both bilaterally 

and multilaterally, on the recogni-

tion and enforcement of internatio-

nal arbitration.  
2. The decision of the international 

arbitration is limited to the deci-

sion that under Indonesian law is 
included in the scope of trade law.  

3. The decision of the international 

arbitration can only be implemen-
ted in Indonesia is limited to deci-

sions that are not contrary to pub-
lic order.  

4. interasional arbitration decision 

can be implemented in Indonesia 
after obtaining eksekuator of 

Chairman of the Central Jakarta 
District Court  

5. The international Arbitral concer-

ning the Republic of Indonesia as a 

party to the dispute, only be imple-

mented after obtaining eksekuator 

of the Supreme Court of the Re-

public of Indonesia, which subse-

quently transferred to the District 

Court of Central Jakarta.10 
 

The scope of trade law in letter b 
above, are among the other activities in  
 
 
10 Persyaratan-persyaratan tersebut dapat dilihat 
dalam Pasal 66 undang-undang ini.

 

 

the fields of commerce, banking, finance, 
investment, industry, and intellectual pro-
perty rights.  

An international arbitration decision 

referred to in paragraph d only be imple-

mented with the decision of the Chairman 
of the Central Jakarta District Court in the 

form of command execution (Exequatur).  
In order to uphold the principles 

implemented in the judicial process that is 

fast and flexible principle, the application 

for the enforcement of international arbi-

tration conducted after the decision was 

submitted and registered by the arbitrator 

or attorney at the Central Jakarta District 

Court Clerk. Submission of the applica-

tion for enforcement must be accompa-

nied by:  

• Originals sheets or copies of au-
thentic international arbitration 
decision, according to the provi-

sions regarding the authentication 
of foreign documents, and manu-
scripts in Indonesian official trans-
lation;

• Sheets original or authentic copy 
of the agreement on which the de-
cision of the international arbi-
tration according to the provisions 
regarding the authentication of 
foreign documents, and manu-
scripts in Indonesian official trans-
lation; and

• Description of the diplomatic rep-
resentative of the Republic of In-

donesia in a country where inter-
national arbitration decision is de-

termined, stating that the applicant 
countries bound to the agreement, 

both bilaterally and multilaterally 
with the Republic of Indonesia 

concerning the recognition and 

enforcement of international arbi-
tration.
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Against the decision of the Chair-

man of the Central Jakarta District Court 

to recognize and enforce international 

arbitration decision, it can not be appealed 

or cassation. Against the decision of the 

Chairman of the Central Jakarta District 

Court which refused to recognize and en-

force an international arbitration decision, 

can appeal.11 

In execution order by the Chairman 

of the Central Jakarta District Court, held 

by the Chairman of the Court that the 

relatively authorities implement them. Sita 

execution can be carried out on properties 

and goods belonging to the defendant 

execution. The procedure of foreclosure 

as well as the implementation of the 

decision to follow the procedures 

specified in the law of civil procedure.  
The Supreme Court in this case to 

consider and decide on any appeals re-

ferred to above. Supreme Court's decision 

should be set within a maximum period of 

90 days after the request is received by the 

Supreme Court. Supreme Court's decision 

is a final effort, and can not put forth the 

effort resistance.12 

 

4. Challenges of Enforcement of Inter-

national Arbitration Award in Indo-

nesia  
Dispute  resolution  arbitration  is  a  

way of solving it is private, and almost all 

countries in the world to adopt the view, 
that the ways of settlement left entirely to 

the parties to the dispute, then the diffe-
rence in the process of completion are in-  
 
 

 
11 Kewenangan Ketua Pengadilan Jakarta Pusat da-
lam pelaksanaan putusan arbitrase asing dapat dili-
hat dlam Pasal 68 ayat (1), dan ayat (2). Undang-
Undang No. 30/1999.

  

12 Peran Mahkamah Agung dalam putusan arbitra-
se internasional dapat dilihat dalam Pasal 68, ayat

  

(3), dan ayat (4). Undang-Undang No.30/1999 

 

cluded in the procedural law is also not an 
obstacle.  

Issues will arise if there is no agree-

ment of both parties on the procedures for 

settling the dispute. If there is something 

like this, then the judiciary of the country 

concerned to interfere in the governance 

solution using methods of justice prevai-

ling in the country.  
Challenges faced by Indonesia can 

be derived from the related elements in the 
law broadly.  

According to Mochtar Kusumaat-

madja that the law can be interpreted 
broadly as it's own rules, institutions, and 

processes, which implement the objectives 

of the law.  
Mochtar Kusumaatmadja that deve-

lops opinions Roscoe Pound, known as the 

law of the philosophy that sees law as a 

function of law as a tool of social engi-

neerings, that the law serves as a means if 

the law can regulate and adjust the beha-

vior of the parties involved in the settle-

ment of disputes.  

Sunaryati Hartono express these 

thoughts very futuristic, and in fact has 

been thought by the authors of the 45 

Constitution, which contains rules which 

is not a positive law at the time of its 

formation, but contains values that exist in 

customary law, which represents the ideals 

of the Indonesian nation.  

Law will function as intended not 
only depend on the rules and procedures-

how, but also the views of the users of the 
law itself.  

From the aspect of the rules (norms), 

then As is known Law 30 of 1999 only 

stipulates the recognition and enforcement 

of arbitral International in Indonesia, but it 

does not set at all about international 

arbitration process in Indo-nesia. It is easy 

to interpret that any arbi- 
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tration held and decided in the Indonesian 
region is domestic arbitration (national).  

Article 1 point 9 of Law No. 30/ 

1999 formulate international arbitration 

decision is a decision handed down by an 

agency or arbitrator arbtirase individuals 

outside the jurisdiction of the Republic of 

Indonesia or the decision of an arbitrator 

arbitration institution or individual that 

under the law of the Republic of Indonesia 

is considered as an international arbtirase 

decision.  
In the presence formulation as such 

can be interpreted that the arbitration 

award handed down in the jurisdiction of 

the Indonesia is not a foreign arbitral 

awards (international), or a domestic arbi-

tral award (national).  
The way the users' Indonesian law 

greatly affects our national law, that Von 

Savigny legal philosophy applied by 

experts Customary law, and philosophy 

legisme influenced by the Code Napoleon, 

which in reality is very influential in the 

thinking of the legal scholars, so that the 

law is regarded as the enactment mere 

laws and jurisprudence or behavior, or the 

legal awareness and legal institutions or 

processes is often not considered as part 

of the law.  
Such a view is in contrast to the 

British legal expert or the United States 

who argue that the law is merely the case 

law, the court judges and jurisprudence. 

Therefore, Aristotle said that the law can 

function adequately if supported by a man 

who had a praiseworthy moral, a view that 

responds to reality, by opening themselves 

to the development from the outside, 

leaving no value in society.  
So important element morallitas, in 

carrying out the law, so Aristotle says that 

the quality of the law in force was mea-
sured according to the criterion of the 

extent of the nature of morality, rationali- 

 

ty, and society developed in the law, be-
cause, according to Aristotle, humans are 
moral beings, rational, and social  

Constraints in the implementation of 

international arbitration decision will be 

more pronounced when the legal culture, 

or the views of the judges of the law only 

as a rule. That is because the law is evol-

ving in arbitration institution is the law 

that arose from the commerce that is con-

sidered adequate for commercial actors.  

Challenges in the implementation of 

decisions of foreign arbitration in Indone-

sia will be overcome, if the mindset of the 

perpetrators of arbitration, particularly the 

arbitrary and judges change the perspecti-

ve of the law only to see the law as a law, 

but also to see the law in the application of 

foreign arbitral this from glasses the origin 

of the law regarding the settlement. 

Namely settlement of disputes by customs  
This viewpoint is based on the idea 

that the development of the law from time 

to time change the perspective in the reso-
lution of disputes, changes according to 

the period in which the law applies.  
However, it should be remembered 

that in the XXI century is all the philoso-

phy of law, both abstract-deductive or 

shows that are realistic-empirical-inducti-

ve has re-emerged in combinations that 

result when there is no longer a philoso-

phy that is completely abstract deductive, 

and the fully empirical realistic as propo-

sed by Machiavellian. Because a good law 

is the law that contains all of the elements 

mentioned above. A good law is that it 

contains elements normatively-dogmatic 

approach, analytical and empirical-induc-

tive, that the emphasis on sociological ele-

ment, which contains elements.  
This viewpoint is based on the idea 

that the development of the law from time 

to time change the perspective in the reso-

lution of disputes, changes according to 
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the period in which the law applies. How-

ever, it should be remembered that in the 

XXI century is all the philosophy of law, 

both abstract-deductive or shows that are 

realistic-empirical-inductive has re-emer-

ged in combinations that result when there 

is no longer a philosophy that is comple-

tely abstract deductive, and the fully em-

pirical realistic as proposed by Machiavel-

lian. Because a good law is the law that 

contains all of the elements mentioned 

above.  
A good law is that it contains ele-

ments of the approach normatively-dog-

matic, and empirical-analytic inductive, 

that the emphasis on the element of socio-

logical, containing elements of realism, 

which relate also to a criterion of abstract, 

namely justice, moral, normal is common-

ly practiced in the community and accor-

ding to the needs of the parties in the 

settlement of disputes, the legal settlement 

of disputes arising out of habit in com-

merce. 

 

D. Cover 

 

1. Conclusion  
a. National law set forth in Act of 

Arbitration and Dispute resolution 

is not optimal functioning, parti-

cularly related to the settlement of 

international disputes. From the 

aspect of the rules (norms), then 

As is known Law 30 of 1999 only 

stipulates the recognition and en-

forcement of arbitral International 

in Indonesia, but it does not set at 

all about international arbitration 

process in Indonesia. It is easy to 

interpret that any arbitration held 

and decided in the Indonesian re-

gion is domestic arbitration (na-

tional). Article 1 point 9 of Law 

No. 30/1999 formulate internatio- 

 

nal arbitration decision is a deci-

sion handed down by an agency or 

arbitrator arbtirase individuals out-

side the jurisdiction of the Repub-

lic of Indonesia or the decision of 

an arbitrator arbitration institution 

or individual that under the law of 

the Republic of Indonesia is consi-

dered as an international arbtirase 

decision. In the presence formulat-

ion as such can be interpreted that 

the arbitration award handed down 

in the jurisdiction of the Indonesia 

is not a foreign arbitral awards (in-

ternational), or a domestic arbitral  

b. The legal implications in the appli-

cation of appropriate dispute reso-

lution law on which the settlement 

is an international private law, the 

agreement and the process of com-

pletion. Because of disputes rela-

ted to the implementation of inter-

national treaties, the law on which 

the settlement is an international 

private law, the agreement and the 

process of completion. In connec-

tion with the agreements which 

recognize an open system, and the 

legal options adopted by almost all 

countries, the difficulties that arise 

in the application of contract law 

in force in each country can be 

overcome. 

 

2. Suggestion  
a. Need an attempt to change the 

existing norms in the legislation of 

Arbitration in order to dispute 

settlement under the laws of the in-
ternational nature is not a problem  

b. Necessary outreach to change the 
way users of Indonesian law that 

greatly affects our national law, 
which is the philosophy of the law 

of Von Savigny applied by experts 
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Customary law, and philosophy 

legisme influenced by the Code 
Napoleon, which in reality is very 

influential in the thinking law deg-

ree, so that the law is regarded as a 

 

mere law and jurisprudence or be-

havior, or the legal awareness and 
legal institutions or processes is 

often not considered as part of the 

law. 
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