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Abstract  
On August 23, 2002, signed "investment agreement" between PT. Berkah 

Karya Bersama with Ny. Siti Hardiyanti Rukmana et al to solve various 

problems in PT. CTPI managed by Ny.Siti Hardiyanti Rukmana. In the 

"investment agreement" and "supplement agreement" agreed that the 

settlement of disputes in the implementation of the agreement with the 

Indonesian National Arbitration Board (BANI) as set forth Article 13.2, 

Article 13.3 and Article 13.4 investment as an agreement. Engagement law 

and more specifically in the agreement or contract is known as the doctrine 

of "the sanctity of contract" or the sanctity of contracts and contractual 

liability doctrine or Contractual Liability. The doctrine of "the sanctity of 

contract" is a legal doctrine that emphasizes that something that has been 

tied and agreed that all parties, both parties bind themselves and those 

outside it must respect the bond because it has a moral and legal values 

which must be upheld. "Investment Agreement" and "supplement agree-

ment" in accordance with the principle of privity of contract law or contract 

that has a value the sanctity of contract. Thus, the "Investment Agreement" 

and "supplement agreement" is legally binding for the parties that entered 

in casu PT. Berkah Karya Bersama with Ny. Siti Hardiyanti Rukmana et al 

and the denial of the provisions agreed upon a denial of moral and  

 
1 Presented in the Workshop on Mediation & ADR, March 25-26, 2017, Gakushuin University - Tokyo, 
Japan.
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legal. Dispute resolution through the National Arbitration Board as set out 

in Article 13.3 and Article 13.4 investment as agreement in accordance with 

Article 58 and Article 59 of Law No. 48 of 2009 and Article 3 and Article 11 

paragraph (1) and (2) of Law No. 30, 1999. The issue is whether the 

National Arbitration Board has absolute authority (absolute authority) in 

completing civil dispute? Why the Supreme Court and the judiciary under it 

receive and examine, hear and decide upon even among the court of first 

instance verdict, the appellate court and the court of cassation different 

levels? 

 

Keywords: Contract Law, Dispute Resolution, dispute resolution institutions 
 

 

A. Introduction  
On August 23, 2002, signed "invest-

ment agreement" between PT. Berkah 

Karya Bersama with Ny. Siti Hardiyanti 

Rukmana et al to solve various problems 

in PT. CTPI managed by Ny. Siti Hardi-

yanti Rukmana. After the investigation, 

the settlement of the debts related to debt 

settlement PUDG (Debtor Debt Settle-

ment Group) to IBRA; PKPS debt settle-

ment (the Settlement Obligations Share-

holders) Bank Yama to IBRA; settlement 

of tax liabilities; income instruments and 

programs; convertible bonds and debt 

settlement. Overall settlement of the 

debts, in addition, made "investment ag-

reement", also strengthened by a "supple-

mental agreement" which provides that 

the obligation PT. Berkah Karya Bersa-

ma to resolve the debts only up to USD 

55.000.000,-, while the rest is the obliga-

tion of the existing shareholders / History 

of PT.CTPI with collateral in the form of 

assets in several companies as well as 

shares in PT. CTPI.  

In the "investment agreement" and 

"supplement agreement" agreed that the 

settlement of disputes in the implementa-

tion of the agreement through Arbitrase 

Agency Nasional Indonesia (BANI) as set 

forth Article 13.2, Article 13.3 and Article 

13.4 investment as agreement. However, 

 

 

in resolving differences in interpretation 

and implementation of the agreements 

contained in the "investment agreement" 

and "supplement agreement" precisely Ny. 

Siti Hardiyanti Rukmana et al did not 

finish in BANI, but to the District Court. 

These actions clearly violate the sanctity 

of the contract as stated in Article 13.2, 

Article 13.3 and Article 13.4 invest-ment 

as agreement.  
In reality the law of the Supreme 

Court and the courts below, in this case, 

the general courts have to examine, hear 

and decide civil disputes between PT. 

Berkah Karya Bersamawith Ny. Siti Har-

diyanti Rukmana and others that clearly 

and unequivocally that the parties will 

resolve the dispute in the BANI. The Sup-

reme Court has given final verdict in the 

decision on Reconsideration No. 238 PK / 

Pdt / 2014 dated October 29, 2014. The 

Supreme Court ruling PK strengthen the 

position of Ny. Siti Hardiyanti Rukma-na. 

Similarly, BANI also has to examine, hear 

and decide disputes on the implemen-

tation of the agreement between PT. Ber-

kah Karya Bersamawith Ny. Siti Hardi-

yanti Rukmana through decision No. 547 / 

XI / ARB-BANI / 2013 dated December 

12, 2014, where the application was filed 

on 19 November 2013. 
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The dispute between PT. Berkah 

Karya Bersamawith Ny. Siti Hardiyanti 

Rukmana et al is exciting to be studied in 

depth by academics and legal practitio-

ners, because the same object may be re-

quested settlement of disputes on the two 

judicial institutions once the Supreme 

Court and the National Board of Arbitra-

tion, and the reality is the decision these 

two institutions are different. Both of 

these institutions is a representation of the 

state of law and justice in Indonesia. 

Justice seekers actually want that what is 

happening and experienced related to the 

legal dispute is the obtaining of legal 

certainty on the side of justice and bene-

fits. In this perspective, the constitution 

and law as putting the judiciary and other 

institutions that perform the function of 

the judicial power as BANI is the ultimate 

weapon in the side as the last place (the 

last resort) to seek and uphold truth and 

justice. Therefore, through the study in the 

case is expected to be seated in the correct 

position according to the law. 

 

B.  Main problem  
This legal reality raises a variety of 

issues and questions are:  
1. Is in an engagement that designa-

tes body or institution outside the 

court as well as BANI to resolve 

the dispute, then institution set in 

the deal has absolute authority 

(absolute authority)?  
2. Why the Supreme Court and the 

judiciary under it receive and exa-

mine, hear and decide upon even 

among the court of first instance 

verdict, the appellate court and the 

court of cassation different levels? 

 

C. Analysis of the Institute of Justice 

Authority in Resolving Disputes bet-

ween PT. Berkah Karya Bersama 

with Ny. Siti Hardiyanti Rukmana 

et al 

 

1. Position Investment  Agreement  For 

Binding Law of Parties  
"Investment Agreement" and "sup-

plement agreement" should be understood 

as an agreement that gave birth to a new 

law for the parties to bind themselves. In 

the engagement and more specifically in 

the agreement or contract is known as the 

doctrine of "the sanctity of contract" or 

the sanctity of contracts and contractual 

liability doctrine or Contractual Liabi-

lity. The doctrine of "the sanctity of con-

tract" is a legal doctrine that emphasizes 

that something that has been tied and 

agreed that all parties, both parties bind 

themselves and those outside it must res-

pect the bond because it has a moral and 

legal values which must be upheld. Res-

pect and uphold the substance of such 

commitments embodied in the form of 

keeping in earnest all of the contents of 

the agreement in the form of rights and 

obligations. In the legal world that the 

contracts in question, usually applied 

because of the principle "the sanctity of 

contract" or the sanctity of existing con-

tracts must be honored remain valid and 

enforceable, although the law which it is 

based has been changed. The denial of the 

whole or part of the contract is tantamount 

to the denial of moral and legal principles 

adopted in privity of contract that has a 

value the sanctity of contract. Thus, the 

"Investment Agreement" and "supplement 

agreement" is legally binding for the par-

ties that entered in casu PT. Berkah Karya 

Bersamawith Ny. Siti Hardiyanti Rukma-

na et al and the denial of the provisions 

agreed upon a denial of moral and legal. 
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2. The authority Settlement  
In the perspective of law enforce-

ment, the judiciary is also known besides 

other institutions that perform the function 

of judicial power. It is as defined in Ar-

ticle 24 paragraph (3) of the 1945 Consti-

tution that, "Other agencies whose func-

tions related to the judicial authority re-

gulated by law". One body or institution 

outside the court that runs the judicial po-

wer is specifically functioned arbitration 

to resolve civil disputes is clearly men-

tioned in the agreement of the parties. As 

the order of Article 24 paragraph (3) of 

the 1945 Constitution, so to meet the need 

for settlement of civil disputes outside the 

courts of general jurisdiction, by the legis-

lators issued Law No. 30 of 1999 on Ar-

bitration and Alternative Dispute Resolu-

tion (State Gazette of the Republic of In-

donesia Year 1999 Number 138, Supple-

ment to the State Gazette of the Republic 

of Indonesia Number 3872). Therefore, in 

relation to civil law the parties have equa-

lity as legal subjects (equality) so that the 

parties are given the freedom to designate 

which institutions will be a resolver or a 

referee or arbitrator if there is a dispute 

between the parties in implementing the 

agreement or treaty that is through a mo-

del arbitration, In contract law freedom of 

the parties to select an object and how to 

meet all agreed is legally binding on the 

parties. Similarly, the parties are free also 

designate institutions or bodies to resolve 

disputes between them, so the agency or 

agencies designated and specified in clau-

se legally binding agreement to the par-

ties. In the "investment agreement" and 

"supplement agreement" agreed that the 

settlement of disputes in the implementa-

tion of the agreement through Arbitration 

Agency Nasional Indonesia (BANI) as set 

forth Article 13.3 and Article 13.4 invest-

ment as agreement. More can be cited as 

 

follows: 

Article 13.3  
If such a dispute can not be resolved 

amicably by the parties then, it shall 

be settled exclusively and finally by 

arbitration in Jakarta in accordance 

with the rules of Indonesian Natio-

nal Arbitration Board; 

 

Article 13.4  
This clause 13 is intended to be an 

Arbitration clause within the mea-

ning of Law No. 30 of 1999 regar-

ding Arbitration and Alternative 

Dispute Resolution (August 12, 

1999) and shall irrevocably bind the 

parties to submit all irreconcilable 

dispute to final and binding arbitra-

tion in accordance with such law 

and the provisions set forth herein.  
The provisions of Article 13.3 and 

Article 13.4 "investment agreement" 

clearly point to a specialized agency 

in this case the National Arbitration 

Board to resolve the event of a dis-

pute in understanding and imple-

menting the whole or part of the 

contents of "investment agreement" 

as a form of contract or privity of 

contract. If seen from the provisions 

of Article 3 and Article 11 parag-

raph (1) and (2) of Law No. 30 of 

1999 states that if a treaty designate 

certain entities outside the court to 

resolve the dispute between the par-

ties, the district court was not autho-

rized to. This is confirmed in Article 

3, Article 11 (1) and (2) of Law No. 

30, 1999, namely:  
• Article 3

"Courts are not competent to 
adjudicate disputes that have 

bound the parties in the arbitra-
tion agreement" 

• Article 11 paragraph (1)
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"The existence of an arbitration 

agreement in writing to eliminate 

the right of the parties to submit 

the dispute or difference of opi-

nion contained in the agreement 

to the State Pengeadilan"  
• Article 11 paragraph (2)

"District Court must reject and 

will not intervene in a dispute 
that has been established through 

arbitration, except in certain 

matters set forth in this law" 

 

While Article 60 of Law No. 30 of 

1999 which states: "The award is final 

and has a permanent legal force and bin-

ding on the parties." The phrase "final and 

binding" indicates that the choice to settle 

disputes or civil disputes through arbitra-

tion is the final choice being agreed, so 

the arbitration award impact on final and 

binding on the parties. Thus the choice of 

law to resolve disputes or differences of 

opinion in understanding and implemen-

ting the agreement of the parties as set 

forth in the "investment agreement" refers 

National Arbitration Board, the conse-

quences of juridical is the judiciary has no 

authority to examine, hear and decide the 

dispute on the parties to"investment 

agree-ment ". 

 

3. Position Judiciary  
In the perspective of Constitutional 

Law, the judiciary is one of the principal 

elements of state law adopted by the 1945 

Constitution by promoting the principle of 

the supremacy of the constitution/law. The 

principle of the rule of law means all pub-

lic policies of public institutions and the 

election of public officials should be ba-sed 

on the rule of law. The linkage of law with 

social dynamics that move centrifu-gally is 

by itself any law must evolve and keep up 

its movement is centripetal to- 

 

wards the formation of the values of subs-

tantive proportional with the dynamics of 

social, legal and not just an empty box is 

without meaning and benefits. In this 

level, then the law must have the spirit of 

the values of human communities that 

soulless justice, ensure certainty and value 

benefit (Charles de Scondat, Baron de 

Montesquieu, 1914: 152-154). Therefore, 

the law does not merely be understood as 

a norm that ensures certainty and justice 

but also to be seen from the perspective of 

expediency (John Rawls, 2006: 513-517), 

so that the law is always contextually with 

the issues and the development of society 

(the development of the law Gradually 

works out what is socially reasonable, 

Karl Renner: 1969, p. 33-45). To embody 

the principle of the rule of law, then one 

important pillar is the judicial power, in 

this case, a judicial institution independent 

(stand alone), authoritative, and reliable. 

Therefore, the judicial power as an inde-

pendent state power and authority must be 

understood as an institution in one's ideals 

be able to function as it should, among 

other things: First, as a pressure valve 

(pressure value). Meaning as a pressure 

valve is the authority granted by the Cons-

titution and the law through justice agen-

cies is to suppress any act contrary to the 

law by punishing any violations commit-

ted by anyone and by any party. Any such 

violation is that is unconstitutional, which 

is contrary to public order ; and in viola-

tion of propriety (violation with the reaso-

nableness); Second, as the ultimate wea-

pon (ultimatum medium). In this perspec-

tive the constitution and laws to put the 

judicial power through justice agencies as 

the ultimate weapon, as well as the last 

place (the last resort) to seek and uphold 

truth and justice. This means closing their 

institutions outside the court to seek truth 

and justice; Third, As custodians of inde- 
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pendence was the community (The Guar- of Article 3 and Article 11 paragraph (1) 

dian of the citizens' constitutional rights and (2) of Law No. 30 of 1999, then by 

and  human  rights).  In  this  position,  the itself the general provisions set forth in 

judiciary must be able and forward consti- Article 10 paragraph (1) of Law No. 48 of 

tutional  rights  of  citizens  and  human 2009 does not apply in the case or a case 

rights (to respect, to protect and to fulfill of dispute the implementation of "invest- 

human  rights);  Fourth,  the  public  guar- ment agreement". Moreover, in Article 58 

dian's  (judiciary are regarded as custodian and Article 59 of Law No. 48, The year 

of society). Of judicial power through jus- 2009 also confirmed that the settlement of 

tice agencies is a refuge (protection) and civil  disputes  can  be  done  outside  the 

restoration to its original state (restitio in court. In detail can be described assertion 

integrum) for members of the public who of  Article  58  and  Article  59  of Law 

feel persecuted or harmed its interests or No. 48 of 2009 as follows:  

rights raped either by individuals, groups    

and even by the authorities. This means Article 59  

that the judicial institution authorized to "The  efforts  of  civil  dispute  reso- 

decide and determine: whether it was per- lution can be performed outside the 

missible or not; whether the measures / State  court  through  arbitration  or 

actions that can be done it has crossed the alternative dispute resolution"  

line or not; and determining whether an Article 59  

arrangement is made based on the princip- 1. Arbitration is a way of the settle- 

le of freedom of contract is contrary to ment of civil disputes out of court 

public order or decency; Fifth,court deci- based  on  the  arbitration  agree- 

sions such as the decision of the Lord (Ju- ment made sevara writing by the 

dicial Die). This occurs as a consequence parties to the dispute.  

of the principle of free and independent 2. An  arbitration  decision  is  final 

given the constitution and laws of the ju- and binding and has permanent 

diciary and judges. legal  force  and  binding  on  the 

In carrying out powers, duties, and parties.  

functions of the judiciary always refer to 3. In the event that the parties do 

the law and justice, as defined in Article not voluntarily  implement the 

24 paragraph (1) of the 1945 Constitution arbitration decision, the decision 

and Article 2 (2) and Article 4 paragraph is implemented based on the com- 

(1) of Law No. 48 the Year 2009 on Judi- mand chair of the district court at 

cial Power. Thus, the judiciary is subject the request of either party to the 

to the provisions of the 1945 Constitution dispute.  

and the law, including in this case the Law    

No. 30 of 1999. It is true that the court Based on some of the foregoing, it 

prohibited  refuse  to  examine,  hear  and can be concluded that the state court in- 

decide a case filed on the grounds that the cluding in this case the Supreme Court is 

law  does  not  exist  or  is  less  clear,  but not authorized to investigate, hear and de- 

obliged to examine and hear as defined cide the dispute between PT. Berkah Kar- 

Article 10 paragraph (1) of Law No. 48 In ya Bersamawith Ny. Siti Hardiyanti Ruk- 

2009,  however,  the  doctrine  of "lex  de mana  and others  in  implementing the 

Rogat lex generalie" ie, by the provisions    
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agreements contained in the "investment 
agreement". 

 

D. Conclusion 

1. Investment  
Agreement" and "supplement 

agreement" in accordance with the 

principle of privity of contract law 

or contract that has a value the 

sanctity of contract. Thus, the In-

vestment Agreement" and "supple-

ment agreement" is legally binding 

for the parties that entered in casu 

PT. Berkah Karya Bersamawith 

Ny. Siti Hardiyanti Rukmana et al 

and the denial of the provisions 

agreed upon a denial of moral and 

legal. 

 

2. Dispute resolution through the Na-

tional Arbitration Board as Poured 

in Article 13.3 and Article 13.4 

investment as agreement in accor-

dance with Article 58 and Article 

59 of Law No. 48 of 2009 and 

Article 3 and Article 11 paragraph  
(1) and (2) of Law No. 30 of 1999.  

3. The Supreme Court and the courts 

below (general courts) are not 

authorized to investigate, hear and 

decide disputes PT. Berkah Karya 

Bersamawith Ny. Siti Hardiyanti 

Rukmana et al because that autho-

rity has been excluded by Article 

58 and 59 of Law No. 48 of 2009 

and Article 3 and Article 11 parag-

raph (1) and (2) of Law No. 30 of 

1999. 
 
 
 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


