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Abstract  
Business in principle should grow and always want to gain profit as a 

company. The journey is not always smooth and there are disputes by the 

parties. In order for the business to continue, then the business dispute is 

settled in a way out of court. An out-of-court dispute resolution is needed at 

this time. Getting an out-of-court dispute can speed up the settlement. It is 

expected that the speedy settlement of business disputes can give 

businessmen confidence to invest their capital in Indonesia. 
 

 

Introduction  
Business activities at this time extre-

mely run so fast there is no space to walk 

slowly. Time is money plays a very im-

portant in running the business. Belief in 

an advanced business major factors and 

determinants deming sustainability of the 

business conducted by the parties.  
Fastening with set forth in the agree-

ment is a common practice in business 

activity, which is expected because there 

is agreement that the business is expected 

to run well and smoothly. The existence 

of such agreements would be legal for 

both parties.  
Law is regarded as an abstract sys-

tem and is present in the form of impe-

ratives (das sollen). In order to protect the 

public in the course of its business, it 

needs to be one rule for protecting people 

against the arbitrariness of the parties who 

have a desire to commit the crime in the  
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business. So that the law really should be 

a top priority in running a business.1 
 

The existence of the law will be 

signs that outlines the rules (rule of the 

game) for every society without excep-

tion, so that the behavior and construction 

of social, political, economic, religious, 

cultural, and other aspects of life running 

on the right track. The rule of law must be 

upheld so that each party in the society 

and state can enjoy a peaceful life, safe 

and do not interfere with each other and 

harm among one another.  
Agreement on what was agreed, is 

now not be the main thing in business 

continuity. Disputes inevitable armed only 

with an agreement that had been made 

earlier. Agreements were made actually to 

legal certainty. Legal certainty, that al-

ways echoed by the business.  
With the lack of legal certainty, it 

will increase the confidence factor of the  
 
 
1 Faisal Santiago, Pengantar Hukum Bisnis, Jakar-
ta: Mitra Wacana, 2012, hal, 4.
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businessmen to invest in Indonesia, espe- pute or an arbitration agreement made by 

cially Indonesia as a country renowned the parties after a dispute.3 

Based on the law. We know the state law If the parties to the voters of settling  
aims to ensure that the rule of law embo- disputes through arbitration after a dispute 

died in the community. Law aims to occurs, the agreement on the matter 

achieve  certainty  in  human  relations  in should  be  made  in  a  written  agreement 

this  respect  between  investing  with  the signed by the parties. In this case the par- 

invested capital, so there must be a legal ties can not sign a written agreement, then 

certainty legitemed.2 the agreement must be made in the form 
Therefore, the dispute should be of a notarial deed. 

addressed not to drag on, the settlement of If the parties have made an arbitra-  
a dispute in the legal system in Indonesia tion agreement, the District Court did not 

allowed to do outside of the court. Media- have jurisdiction to adjudicate disputes the 

tion one is allowed to settle a problem, but parties that have been involved in the arbi- 

if it can not solve the problem then it can tration agreement  and the parties  to the 

use other alternatives. dispute are not eligible to apply for settle- 

Arbitration  is  the  next  option  that ment of the dispute or difference of opi- 

can be done by the parties to resolve their nion  contained  in  the  agreement  to  the 

business disputes, would resolve business District Court. District Court is obliged to 

disputes through arbitration both parties in reject and not intervene in a dispute that 

the  deal  should  mention  if  there  was  a has been established through arbitration. 

business dispute can be resolved through Types of disputes can be resolved 

arbitration. Inclusion of dispute resolution through arbitration, namely in the field of 

through arbitration absolutely must be trade and the rights under the laws and 

written in the agreement made by the par- regulations are fully controlled by the 

ties. parties to the dispute. Thus, civil disputes 

outside the trade, such as disputes in fami- 

Arbitrase lies, can not be resolved through arbitra- 

Definition of Arbitration is a way of tion. 

solving civil disputes out of court based Arbitration is a legal technique for 

on an agreement made in writing by the dispute resolution outside the court, where 

parties to the dispute. As one way  of the parties to the dispute refers to one or  
settlement out of court, arbitration is exe- more people, who with their decision to 

cuted on the basis of his own free will of agree to be bound. Arbitration can be 

the parties to the dispute in the form of the either voluntary or mandatory, and can be 

arbitration agreement. either binding or non-binding. In theory,  
Definition of Arbitration Agreement   arbitration  is  a  consensual  process;  The is an 

agreement in the form of the arbitra-   party  can  not  be  forced  to  mediate  the tion 
clause contained in a written agree-   dispute unless he agrees to do so. In prac-ment 

made by the parties before the dis-   tice, however, many well-print arbitration 
agreement included in a situation where  

 
 

 
2 Faisal Santiago, Hukum Penanaman Modal, Ja-
karta: Cintya Press, 2010, hal. 9.
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 Riduan Syahrani, Buku Materi Dasar hukum 

Acara Perdata. Badung; PT Citra Aditya Bakti, 
2009. 
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consumers and employees have no bargai- Applicable law 

ning power. Because litigation is a com- The law governing the matter of 

plex process, it is estimated that approxi- dispute is the law chosen in the relevant 

mately 98% of civil cases in US federal commercial agreements which give rise to 

court resolved without a trial.4 disputes between the parties. In terms by 
In Indonesia the settlement of dis- the parties to the agreement are not set on 

putes through arbitration through an agen- the governing law, the parties are free to 

cy called the Indonesian National Arbitra- choose the applicable law by mutual 

tion  Board  (BANI).  If  the  parties  to  a agreement. In case the agreement does not 

contract or business transaction in writing exist, the Assembly has the right to apply 

agreed to bring any dispute arising bet- the provisions of the law are considered  
ween them in connection with a contract necessary, taking into account the cir- 

or business transaction in question to cumstances concerning the matter. 

arbitration before the Indonesian National In applying the applicable law, the 

Arbitration Board ("BANI"), or use BANI Assembly should consider the provisions 

Procedural Rules, the dispute is resolved of the treaty as well as the practices and 

BANI under implementation by the Regu- habits  that  are  relevant  in  the  business 

lation, by taking into account special activities concerned. Ex aequoet Bono. 

provisions agreed upon in writing by the The Assembly may apply to the authority 

parties,  the  extent  not  inconsistent  with is amicable compositeur and / or decide ex 

the provisions of the legislation which is aequoet bono, if the parties have expres- 

coercive and wisdom BANI. Peaceful sed agreement on it. 

resolution of disputes through arbitration BANI may be asked to give an opi- 

in BANI based on good faith of the parties nion that is binding for example concer- 

with a grounded ordinance cooperative ning: the interpretation of the provisions 
and non-confrontational.5 that are less obvious, in contract additions  

or changes to the provisions related to the 

emergence of new circumstances, and 

others. Given the opinion by the BANI, 

both parties are bound to him and anyone 

of those who act contrary to that opinion, 

will be considered in violation of the  
agreement. 

 
4 http://www.sridianti.com/perbedaan-antara-
arbi-tr-se-ligitasi-konsiliasi-dan-mediasi.html

 

5 http://www.baniarbitration.org/ina/procedures.
  

php  

 
BANI suggest to the parties who 

want to use arbitration BANI, to include in 

their covenants clauses standard as 

follows: "All disputes arising from this 

agreement, will be resolved and decided 

by the Indonesian National Arbitration 

Board (BANI) according to the rules of 

administration and regulations BANI arbi-

tration procedure, the decision binding on 

both parties to the dispute as the first and 

final decision".
6 
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Procedures applicable 

These Rules shall apply to arbitra-

tion organized by BANI. By pointing 

BANI and / or select BANI Procedural 

Rules for the settlement of disputes, the 

parties to the agreement or dispute shall 

be deemed to have agreed to abolish the 

process of the case investigation by the 

District Court in connection with the 

agreement or dispute, and will 

implement any decision taken by the 

Arbitration Tri-bunal under Regulation 

BANI procedure. 
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Conclusion  
In order to settle business disputes 

issues, especially so as not to drag on, 

there are a couple of ways that can be 

done within the legal system in Indonesia. 

Followed by a general court of appeal and 

cassation and the review if the parties 

 

choose the judicial, arbitration is a dispute 
resolution efforts in the framework of the 
law as an alternative dispute resolution.  

Chosen arbitration as an alternative 
dispute resolution would be considerations 

that ripen from the disputing parties to a 

legal settlement that occurred. 
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